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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT ON ORIGINAL APPEAL. 

 
District :   Sonitpur.  
 

IN THE COURT OF THE DISTRICT JUDGE, SONITPUR  AT TEZPUR. 
 
Present : Sri M.K. Kalita, AJS, District Judge, Sonitpur 
 
    Tuesday the   4th day of August, 2015. 
 
   MONEY APPEAL NO. 01 of 2002 
 
  Sri Manik Chakraborty, 
     Son of Late Bijay Chakraborty, 
  resident of Rangapara town,  
 Ward No. 5, 

PS –  Rangapara, 
Dist. Sonitpur(Assam).  :      Appellant. 

          
  Sri Jiten Chandra Das, 
 S/O Sri Monoranjan Ch. Das, 
 resident of Rangapara town, 

Ward No. 4, 
PS –  Rangapara, 
Dist. Sonitpur(Assam).  :  Respondent.      

   
  

This appeal coming on for final hearing on the 10th day of July 2015. 
 
 
Mr. S.P. Roy, Sr. Advocate, 
Mr. P.Ch. Sarmah,  
Advocate.    .... ...   For the appellant. 
 
 
Mr. K.K. Sharma and Smt. A. Devi, 
Advocates       ....      ….     For the respondent. 
 
 
  And having stood for consideration this day, the 4th August,  
2015 the Court delivered the following Judgment : -   

  
 



Page 2 of 9 

 

Money Appeal 01 of 2002 Page 2 
 

 
J   U   D  G  M   E  N  T 

 

 
1. By Judgment and Order dated 12/03/2015 passed in RSA 

No.24/2004 (MC 1482/2004) Hon’ble Gauhati High Court had remanded this 

Appeal to this Court for deciding on  the point “as to whether the money 

suit is maintainable having regard to the statutory provisions under the 

Assam Money Lenders’ Act 1934”.  

 
2.  The facts relevant for adjudication of this appeal, in brief, are 

as follows:-  

  i)  The Plaintiff/Respondent is the businessman and 

Proprietor of M/S Hiren Stores situated at Rangapara Town, P.O. 

Rangapara, in Sonitpur district. The Appellant/Defendant was a part time 

employee of the Respondent and was looking after and maintaining the 

sales tax and income tax registers in respect of the Plaintiff’s/Respondent’s 

business. The Appellant/Defendant took Rs. 20,000/- on 11-09-1994, from 

the Plaintiff/Respondent, and further he took Rs. 9,000/- on 09-11-1994 

from the Plaintiff/Respondent by executing a Hand note promising to repay 

the same at the interest at the rate of 10% per month. The 

Appellant/Defendant having failed to repay the same, the 

Plaintiff/Respondent instituted Money Suit No. 33 of 1997 in the Court of 

Civil Judge (Sr. Div.) for recovery of Rs. 37,550/- with interest @ 10% per 

month on the decretal sum.  

 

ii)    The defendant contested the suit by filing written 

statement wherein he denied the averments made in the plaint. In his 

written statement the defendant, inter alia, took the plea that the plaintiff is 

debarred from instituting the suit in as much as he has no licence to lend 

money as required under the provisions of law contained in that behalf. 
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iii)   By Judgment dated 19/08/2002 learned trial Court 

decreed the suit, on contest, for realisation of a sum of Rs. 37,550/- with 

interest @ 6% per annum from the date of institution till realisation of the 

decretal amount along with cost. 

 

iv)     Being aggrieved, the defendant preferred this instant 

Money Appeal under Order 41 Rule 1 & 2 of CPC against the Judgment and 

Decree dated 19-08-2002 passed by the then learned Civil Judge,(Sr. 

Division), Soniptur, Tezpur   in Money Suit No. 33 of 1997.  

 

v)     By Judgment and Order dated 29/03/2003, one of my 

learned predecessors in office, dismissed the appeal, on contest, and 

affirmed the decree passed by ld. Trial Court. However, the 

Appellant/Defendant preferred Regular Second Appeal before the Hon’ble 

Gauhati High Court and, as per the order passed by Hon’ble High Court in 

the Regular Second Appeal, this appeal was remanded back to this Court 

(first appellate Court) for deciding on the point “as to whether the money 

suit is maintainable having regard to the statutory provisions under the 

Assam Money Lenders’ Act 1934”.  

 

3.   As this appeal has been remanded back to this Court for 

deciding on the limited point “as to whether the money suit is maintainable 

having regard to the statutory provisions under the Assam Money Lenders’ 

Act 1934”, the argument of the learned Counsel for both parties was limited 

to that point only. I have heard Sri S.P. Roy, ld. Senior Counsel for the 

appellant and Sri K.K. Sharma, ld. Counsel for the respondent at length. 

 

4.  Ld. Sr. Counsel for the appellant has submitted that the 

Appellant/Defendant had taken a categorical stand in paragraph No. 4 & 17 
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of his written statement that the Suit of the plaintiff is barred as the plaintiff 

had no licence to lend money as required under the provision of law. It is 

also submitted that the plaintiff advanced the money to the defendant on 

condition of the payment with interest and therefore he is doing the 

business of advancing loan as defined in the Assam Money Lenders’ Act 

1934 and therefore he must possess a valid registration certificate under 

Section 7D of the said Act, for instituting a suit, for the recovering the loan 

amount. Ld. Counsel for the appellant has cited a ruling of Hon’ble Gauhati 

High Court in “Tezalpatty Tea(P) Ltd –vs- Eastern Tea Brokers (P) 

Ltd” reported in (2009) 5 GLR 150 in support of his contentions. I have 

gone through the said ruling thoroughly. 

  

5.  On the other hand ld. Counsel for the respondent has 

submitted that the plaintiff was not carrying on the business of money 

lending and he is not a money lender. It is also submitted that as the 

defendant was an employee of the plaintiff and was his acquaintance, 

therefore, he advanced the loan to the defendant in the hour of financial 

constraint. Ld. Counsel is also argued that the defendant has failed to 

adduce any evidence to show that the plaintiff is a money lender and that 

the provisions of section 7D of the Assam Money Lenders’ Act 1934 are 

applicable to him. In support of the submissions made by learned Counsel 

for the respondent, he has cited two  rulings of Hon’ble Gauhati High Court 

in “Makhan Lal Deb –vs- Barua Bhar @ Baru Bhar”  reported in 

(1984) 2 GLR 118 and “Manmath Kumar Kar” –vs- Sirat Ali” reported 

in (1990) 2 GLR 141. I have gone through both the rulings thoroughly. 

 

6.   Let me, first of all have a look at the provision contained in 

section 7D of the Assam Money Lenders’ Act 1934, which is quoted herein 

below:- 



Page 5 of 9 

 

Money Appeal 01 of 2002 Page 5 
 

“7.D. Suit not to proceed without registration 

certificate, etc.-No suit for the recovery of a 

loan advanced by a money lender shall proceed 

in a civil court until the; court is satisfied that 

he holds a valid registration certificate or that 

he is not required to have a registration 

certificate by reason of the fact that he does 

not carry on the business of money lending.” 

A mere cursory reading of the aforesaid provision would make it clear that 

the embargo contained in section 7D of the Act is applicable only in case of 

a suit for recovery of the loan advanced by a money lender. Therefore, the 

applicability of the embargo is dependent upon the fact as to whether the 

plaintiff is a money lender or not. Now let me go through the definition of 

money lender as provided in the act which is quoted herein below:- 

2(1) "Money lender" means a person who in 

the regular course of business, advances a loan 

as defined in this Act and shall include, subject 

to the provision of Section 6, the legal 

representatives and the successors in interest 

whether by inheritance, assignment or 

otherwise of the person who advanced the 

loan and money-lending shall be construed 

accordingly. 

Again, a mere cursory reading would make it clear that not every person 

who advances loan is a money lender, within the meaning of aforesaid Act, 

he has to do so in regular course of business to be regarded as a money 

lender. 
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7. Hon’ble Gauhati High Court in “Makhan Lal Deb –vs- Barua Bhar 

@ Baru Bhar”  reported in (1984) 2 GLR 118 has observed as follows:- 

“It also appears clear to me that the 

provisions of the Act apply in case of a 

person whose "business" is money 

lending. It does not apply to a case when 

a person advances a loan for other 

considerations and not on business 

consideration. The mere fact that in a 

short span of time a person has advanced 

loans to different persons would not per 

se make such person a "money lender". It 

is his intention in advancing the loan and 

his dealings manifested by such 

transactions which make him a money 

lender. Who, therefore, is i money lender, 

in my opinion, is primarily for the 

authority contemplated under the Act 

("Registrar") to decide. Section 7A 

provides that the Registrar shall maintain 

a register of money lenders in the 

prescribed form. Section 7B provides that 

every person who "carries on or intends 

to carry on the business of money 

lending" shall get himself registered by an 

application in the prescribed form made 

to the Registrar who shall grant him the 
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"registration certificate". Section 7C(1) 

debars a person from carrying on money 

lending business with-out a registration 

certificate. Sub-section (2) thereof 

provides a penalty for contravention of 

the provisions of Sub-section (1). For the 

first offence simple imprisonment which 

may extend to 3 months or fine which 

may extend to Rs. 500/- or both, and for 

a second or subsequent offence 

imprisonment of either descriptions 

which may extend to 6 months or fine 

which may extend to Rs. 1000/- or both, 

are prescribed as punishment. Reading 

these two provisions, Section 7B and 7C 

together, it appears clear to me that the 

provision of Section 7D is meant to give a 

meaning, content and purpose thereto. 

The purport of Section 7D is to ensure 

merely that no "money lender" carries on 

money lending business without 

complying with the provisions of the Act.

  

In the instant case though, the defendant has taken the plea, in paragraph 

No. 17 of his  written statement, that the “plaintiff is debarred from 

instituting this Suit inasmuch as he has no licence to lend money as required 

under the provision of law contained in that behalf”  however, in view of the 

rulings discussed above, this Court is of considered opinion that a plaintiff 

would be debarred under section 7D of the the Assam Money Lenders’ Act 
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1934 only if he is a money lender and he would be regarded as a money 

lender only if he advances loan in regular course of business. In the instant 

case there is no pleading to the effect that the plaintiff is a money lender 

there is also no pleading to the effect that the plaintiff used to advanced 

loan in regular course of business.  

8.  The plaintiff, in this case has nowhere stated that he is a 

money lender, there is a categorical statement in the plaint as well as in the 

evidence of PW-1 that the defendant was his employee and the money was 

advanced to the defendant as he fell in urgent need of money and 

approached the plaintiff for a loan. It is the defendant who has stated in 

paragraph 17 of his written statement that the suit is barred under section 

7D of the the Assam Money Lenders’ Act 1934. Under such circumstances it 

was the burden of the defendant to adduce evidence to show that the 

plaintiff is a money lender or that he used to advanced loan in regular course 

of business and that the suit is barred for want of registration certificate 

under section 7D of the the Assam Money Lenders’ Act 1934.  However, the 

defendant has failed to relieve this burden and apart from the mere pleading 

in paragraph 17 of the written statement there is nothing on record to show 

that the Suit is barred by 7D of the the Assam Money Lenders’ Act 1934. As 

observed by Hon’ble Gauhati High Court, in the ruling cited above, the 

purport of Section 7D is to ensure merely that no "money lender" carries on 

money lending business without complying with the provisions of the Act, 

However, a person has to be a “money lender” for applicability of the said 

Act. In the instant case, in view of the discussion made hereinbefore, this 

Court is of considered opinion that there is no material on record, worth its 

salt, on the basis of which the Court can come to a finding that the plaintiff 

is a “money lender” and therefore, this Court is of considered opinion that 

section 7D of the the Assam Money Lenders’ Act 1934 is not applicable in 
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this case as the plaintiff is not found to be a“money lender” within the 

meaning of the Assam Money Lenders’ Act 1934. 

 

9.    The point on which this case was remanded back by the 

Second Appellate Court is accordingly decided. This appeal is accordingly 

dismissed. The judgment and decree passed by Ld. Trial Court is affirmed.  

Prepare decree accordingly. 

 

10.  Send back the record of the suit to the learned Court below 

along with a copy of this judgment. 

 

  Given under my hand and seal of this Court on this 4th  day of 

August, 2015.     

 

 

 

           (M.K. Kalita) 
                                              District Judge, 

 Sonitpur::Tezpur. 
 Dictated and corrected by me. 

 

 

         

         (M.K. Kalita) 
           District Judge 
          Sonitpur, Tezpur.     

 
Typed by me. 
 
(R. Hazarika)   

                   Steno. 


